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Abstract of the paper

The provisgions relating to scme selected items in the
1979 Nigerian Constitution have de._eterious economic coasequen=
cies. The items are revenue allocation, creation of 3tates,
Land Uge Decree, the Council of Chiefs and Federal/State
appointments. In what follows in this paper the author deli-
neates these economic consequences specifying necessary
congtitutional changes as palliatives to accommodate/solive
the problems as discerned. It was shown that the constitution
recognises directly only population and may be remotely school
enrollment as criteria for revenue sharing between Staiese
It was further recommended that the provisions relating to
the Land Use Decree, Council of Chiefs, Federal/State appcint-
ments should be expunged from the organic law as modes of
accommodation to changing circumstances of State.

1. INTRODUCTION

(1)

The 1979 constitution of the Federal Republic of Nigeria
is an organic or fundamental law which should grow with +%time
as amendments are made to accommodate changing circumstancese.
The constitution derived from the activities of the Constitutioa
Drafting Committee (CDC) of 1975/76, the National Constituent
Assembly of 1978 and the Debates carried on by all Nigerians

through the mass mediae. Thus the inputs towards the proauction
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"of this orzanic law are quite encompassing of the Nigerjiano

intelligentsia and also the ruling mi’itary oligarchy who madeg
sure that some decrees were given ccnstitutional sanction and
that the collective will of the peole as represented by the
output of the Congiituent Assembly vas vetted with minor
amendments here and there by the ruling Supreme Military Council.
Some dirc cconomic congsequences resulting from the
Congtitution coulua be discerned from the provisiong relating
to the following items: revenue allocation, creation of States,
the Land Use Decree, the Council of Chiefs, and Federal Minise—
terial appeointments. It is pertinent to look at these provisions
and ansalyse their cconomic consequences. The items are however
not exhaustive, but selecctive.

2s RoVDHUL ATTLOCATION

Section 149 subsection 1 of the Constitution states that,
"The Federation shall maintain a special account to be cglled

"The Federation Account® into which shall be paid all revenues
collected by the Government oi the Federation except the procesds

Trom the porsonal income +tix of the personnel of the armed
forces of the Fede-ration, the Nigerian Police Force, the Ministry

or Department of Government charged with responsibility for
External Affairs and the residents of the Federal Capital Terri-
taPyr,

Subsection 2 2lso gtates "Any amount standing to the
credit of the Federation Account shall be distributed among the
Federal snd State Fovernments and the Local Government Councils
in each State on such termg and such manner as may be prescribed

by the National Assembly™,
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The implication of tiis subscction is that the National
Assembly could derive some criteria for revenue distribution
between the Centre and the States. wWhatever criteria that is
accepted by the National Assembly i: taken as valid and consti-
tutional, It is acsumed that no ot .er provision in the Consti-
tution ties down the hands of the National Assembly as to a
giver criterion. Several criteria shus have been evolved for
the allocation of revenue between the centre and the Statess
Principles such as cquality of staites (minimum responsibility
of states), derivation, primary school enrolment, reverse school
enrolment, tax e¢fforts and land mass have been brought into playe
In the past as much a8 50% of revenue has been distributed
according to the principle of equality of Statese

Nobody has looked at the Constitution, its message and
implication to see how citizcns of this large nation of states
should be treated i the new digpensation. For ingtance is it
constitutional to szilocate rcvenue on any principle outside of
propulation? Can we specify cor stitutionally any other principle
like landamass, equelity of 3tases, tax efforts, primary school
enrolment and not juct populat. on?

The contentio.. of this paper is that the constitution
recognises populatior as the oﬁly criterion for sharing revenue
between the Centre and the States. Any other formula can be
injccted orly by constitutional asmendmente Although the Funda-
mental Obkjcctives ani Dircctive Principles of State Policy section
0f the congtitution is not Jjusticiable, but then as an enunciation

of social ideals it comrands the State agents to live up to these
idealse
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4.

Jection 17 sui=gsection 2 (a) of hthe constitution an social
objectives states Vevery citizen sho. have equality of rights.,
obligationsg ard orportunities befor: the law"e This is an equall "7
principle. of the congtitution, Al 0 section 39 subsection 1
(a, b) provicdes for right to frecdo: from discrmination on basgis
of ethnic group, place of origin, s:y,religion 2tc. The non-
discrinination provision en meizte. vhe cquality principle of the
constituiione

On the basgis of this 2quality principle each individual
casts just one vote in any 3lection regardlcess of his education
his resource endowment and dis other capacitiese. The equality
of each individuals rights, oblizations and opportunities is
sanctioncd by the constitution. 1In a gituation where Anambra
State for instance with a populatio»m of about 5 million people
receives say 30 million from the Federation Account through
any formuls in opgration and Nigser State with a population of
about 1.5 million people recei: cs the same ¥10 million under
the same formula, you can not say that the equality principle
has been met. such an allocs ion would be in flagrant violation
of the rclevant sactions of + e cosstitutions Such an allocation
can orly be guaseir.d by an emendment to the constitutions

To wroteet the rights of the individual within the context
of fiscal federalsim, the principles of cequality of individuals

is the ornly critcrion sanctioned by the constitution and thig

O]

should be applicd tc revenuc distribution, The States are
not equal except ir terms of protocol for state officers and

Chief executives, tnere is ro functional equalitye. ILand mass
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cannot be injected os o criterion since revenus is fow wan and
hig welfare ultimoiely and not for an inanimate physical
quantitys. School ecnrolment comes closer to the equality
principle since school children cow.d serve as a proxy for
popul.:tion, anl 2ctual quantity, esdecially when population
figurce irc often unreliable, Thus assuming a given equal
proportion in primnry schools between states, a state with 5
million peoplc actusl population data and with 1 million in
Primary gchools, compared to another statce with 2.5 million
people wowld be expected tc have half a million primary school
children, Consgecquently the actual figures.of primary school
pnrolment gonorated within: stat g should be taken as actual
proxies of truc vopulation figures. 1t was on this account
that the auvthor recommended primary school enrciment as &
criterion function for rovenue distribution hetween the centre
and the gtates to the Okigbo Revenue allocation COmmissionEE)
The idea was novel and it was the authors original contribution
accepted with minor modifications, thet ig with reverse enrolment
criterion, by the Qkigzbo Panel. |
As the author further argued in his submission to Okighbo,
education has beon eccopted to have great interregional cxterna-
lities. 4 Stafe inv.gting highly in education would benefit
the nation witii an enlightened and educated work force available
to the lorger cconomy. Since the state cannot internalize all
extcrmalities or henefits accruzble from investing in cducation
incentives shovrld be given to states to bring out 100% of the
' age cohorts in primary schocls into actual schooling. As Anderson

et. ale (1963)(3) found out 40% of primary school enrolment is a
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Vthreshcld for economic development, Thus an inducement to

States to emphasisc school enrolment would help achieve
8 larger national objcctives

sdaitionelly primary School enrolment could be used as
an index of abscrptive capacity, with gtates having high school
enrolement being able to absorb further investment in other
sectors of her ecoromy in response to the economic forcus
of factor complementarilye

Thus the economic consequence of the 1979 constitution
with respect to a froper revenue allocation formula is that
population and primary school enrolment are the only reliable
eriteria for revenue distribution in Nigeriae The fimmetic
and sometimes frivolous demands for stateg creation would
attenuatc since there is no extra fiscal benefit to restructure
or divide a given state.s All revenue allocation formuleein use
in the past in Nigeria givo. the impression that ik is better
for a state to be small rather than large. Large states are
necessary bocause scale economies would be generated in the pro-
Vigion of gervieccs, in the administration of the states location
of industries, and provision of collcctive goodse The principle
of individual equality would protect subh large statese

Further in the UeSsAe in response to the principte of
individual cquelity as enshrined in their constitution revenue
allocation is disgtributed 1004 according to population. In that
country there has been no demands for crcation of states, very
large stotes co-exist with very small onese Revenue and othexr

perquisi tes frow the contre earc distributed according to populatione
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Thﬁs California with a population of 30 million people
and Nevada with & population of 6 million people would have
a ratio of 5:1 in any revenue allocation from the centre to
the ptadess Does it then pay Califprnia to split into 5 atates?e
Phe angwer is no, Their extra largeness is protected and nebulous,
inexaet, imprecise, unfair and inequitable formulaes are not
brought igto play to cmesculate the equality of individuals
as enshringd in thc” relevant congfitutions The author hereby
admoni shes that Nigeria desists forthwith from protecting gmall
states, and thus engouraging further redistribution of the countyy
into smaller wnviable entities, As long as Kigeria. pontifugs to
protect small states and encouragge smallness in size of states she
would remzin a weak, unfeveloped Nathen and the fissiparious
and centrifugal propensities inherent in the agitation for

states would forever divide the Nigerian people.

(3) CREATION OF STATES
Section, 8 (1) of the 1979 Constitution stipulates the
procedurce for the creation ef more states in Nigeria, The
seation requires the feliowing proeesses:
() +two thirds majority of members reprcsenting the area in
the Senate =and IHouse of Represcentatives, State Houses of
Assembly and Loczl Goyernment Couneils would make a request

for such a Statey
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Tris would have to be approved by 2/3 majority of eligille

e

votecrs or actual vetes cast in a roferendum adminstered
to the pecple of the area,

(e} The result of the above roefercndum is approved by a simple
majerity of oll the States of the Federation may be also
vething 1t arovher referendun and a simple majority of members
of the Houscg of Assembly and,

(d) This would 2) s0 reccive the final approval of 2/3 majority
of maomberrs of cach Houses of the National Assemblye
Ingpite ¢f the imprécise and rigorious nature of these

provigsicns which were made to frustrate any further demands

for states in liigeria nore than 52 such demands have been made

in the first two ard half ycears of the 2nd Republic the exact

pesicd of experimentation with the Republican Constitutione Me-
of thise dewrnds » ¢ frivolous, bul responsgible peliticians an
redoubtatle leaders in the grassroots level have led such deman’
for such states. If left untrammelled more than 100 demands
would be made b;fure the expiration of the first term of office
of the 2nd Reprriic. What this tantamounts to is that each

Senatori:l Disgtrict would woquest for statal recognition sc thew

perhare cach genater of the sec&nd Republic would tranglate

to the pegition of executive Governor of a statee

It is argue

o

1 by the protagonists for states creation that
more states world lead tc even Adeviopment of the national econony
India with a poepul-tion of ov.r 500 million people has only

22 suates and the largest statc Uttar Pradesh hag 90 million

reople.



Nobody has asked for this large state which hag an
equivalent populaticn of Nigeric to be split into 50 other
statecs for the purpoge of development.
UeSehe with o population of 250 million people has 50 gtates,
the lazgest states California and New York have about 30 million
people cnche Furthcr in the U.Se Constitution there is no
provigion for the creation of states althorgh in 200 years
of their dstory “hey grew from 13 states to 50 by acquisition
and cession of new territeories, not by devolution of powers
within existing boundariese

It is also very doubtful that creation of states would
lead to even devilopriente Growth and development is a function
of capital and investmente Capital and investment are functions
of savings and inco: ce Income end savings are functions of
productivity. Productivity is a function of capital. Thus we
can be ecnmeshed in - vicious circle that could lead us propul-
sively to hcaven or send us down below to the depts of proverty
in perpetuity depending on our initial eapital endowment. AS
we create more gtatos we reduce the capscity for the states to
save and invest. The states capital procceds are constantly
vired to mect the ne s of spiralling recurrent charges. HOw
then can we develop without caﬁital? Or is development merely
the building of new houses, States Headquarters and so on? How
do these new houses affeet dircetly the productivity of the

average Nigerian?
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arce we not likely to be creating excess capacity with
higﬁ costs of provision of governnent services through dupli«
tion and woste? Is this not a case of monopolistic ccapetit:
in Gevernment gervices with high cost of production, duplica”™
and waste® There are many iudivieibilities in Government
services requiring large scale procduction so that one benefits
from ecouncnies of scale of provigion of those servicesis These
indivisibilities do exist in the provision of services especially
in adminigtratiocn, in lccation of industries and in the provisios
0T collective goodse Thug as a result of the above it is fittds
te state that the greater the number of states afger ¢ gi- n
maximul, the lower the capncity for economic growtk and deo-
ment since scalc ecconomies are vitiated and capital ie deplev.
Hove we then reached the optimum number of states in
Nigeria? The answer is yes in torms of known econoam™c
criteria. It is pogsible thnt we have exceeded the opoim
in terms of the economic factors since the present 19 state-
all depend or Lagos to balanc: their respective budzet se
Is there then stil. any need 0 crceate more states? The
answer could be positive orly for sociological and Holl tical
accommodaticn between the variocus groups in Nigeria, The
number of additioncl gtates should thus be kept as low as

posgible say between 5 and 10 as naximum,
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Thus the cconcmic conscgquence of this preovigion in the

Nigerian constitution is o feverish and unguestigning demand

for ncre gtates which if created as lemanded would whittle

down <-vclopment instead of echancirg ite Thig provision

is recomrended for deletion after necw states must have

been created to eli.iinate further demands after the current
cxercises & 1¢T of rosources and encrgies which have

altcrnative pegitive uses in the economy are wasted in demands
‘Cr state, a situavion which cannot be said to be in the
dircetion of parcto optinality since the costs outweigh potential
wonefits however calculated.(4)

(4) LAND USE D.CRER

The relevant provigion in the constitution on land use isg
section 274 subscetion 5 (d) "Nothing in the constitution shalld
invalidate the Land Usec Decree ¢f 1978 and the provisicns
of this enactment shall continue to apply and have full effeot
in accordance with their “tunor and to the like extent as any
other provisions forming part >f this Constitution and shall
not be alter.d cr repealed cxcept in accordance with the provigiong
of section 9 (2) of +his corstitution® The Supreme Military
Council with the coove provisioﬁ gave cornstitutional sanction
to the Land Usc Deciree of 1978,

The Land Jse¢ Dzcree transferr-d all land rights to the
States, so that transsceticns or land would be by state and the
local governments allccation for approved uses rather than by sale
The allocative effect of the price mechanigm

was supcrceded by state in favour of rationing of availablce spaces

outgide of the market mechanisme

| |

i




As Orrotunde van Georze Jchngon 1as shown, a land tenure
system frcilitates increases in weal to when (a) property rights
are proporly defined with 1:gal and tenure certainty and (b) there
ig Mreedor and legyl enforcement oif contracts" when these do
not hove physically harnful effects on outsiders for which the
el oot ‘ o dsa (6)
controcting partics are not made tc conpensates

Further Jolmson has giown the . the legal and tenure

againgt

S

wrcertad: tics in rrican laid tonure systems nmilitate
optimal land usc. 1n his analysis, the uncertainties derive from
the tendency for law enfere:ment agents to uphold customary law
against individual cwn: rshi of land, the non-gpecizicity of

property rights with legal cnd tenurc coertainty, the unwritten

no ure of lewe 2nd contracts and the inconsistencies in admini-
strative and judiecial decis..ons.

Hov has the

tigeria Lind Jgse Decree taken care of these
pr-blens and adhered to the twe fold criteria for woalth
naxirization in the agricul 21l scetor 'ala Johngony Gobvernment
by taking over righ's to lard ias reduced legal and tenure
certaintics from tlhie hands f individuals who could hold such
rights in perpctuity. Stat.  Llocation cannot be a cerxtainty
since Gov.rrnments c¢in change ond rights ~an thus be revoked and
transferreds  With such hnplrtaLLTL“S about rights on land,
investmenss in and altiached to land arc likely to atteruate and
the value of land furthcr roduced belouw the zero price consequent

on state 2llocatiorn,
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Further th: fruedom and legal enforcement criterion caunnct
hold with state allocation. The infividual can no longer
transfer land rights to others witi: resources to dcvelope such
lands The state would have to come in at all stages of such
transfers with neccssary approvals and euthorisations. Such
state intervention would reduce the volume of transactions on
land and in cohscgrence Low:r the value of landa

The Nigurian land usc decree has not taken care of the
problens analysed by Johnson. Individual ownership is not
protected in a systor where land rights can be revoked at will
as this is within “he competence of changing governmental
authorities. Propurty righ.s cannot be made specific, permanent
and perpetual. ILand values are nob taken into consideration in
any exchange authorized by government since the land decree only
recogniges volue of investments in and attached to land and not
Jand itself,

Land is an cconomic rosource and as such must have valuee
Any supercession of the price mechanism in the allocation of
land would lead t+ ‘igtortiing in the economy. Land would not be
allocated to its 7 nzgt valued uscs in a systan that does not
recognise land valuese. The sifu&tion is thus non-pareto optimaly
The uncerteintics itcre-z: transactions cost and in consequence
ghould Lower the velue of lend, TFurthcer if the cost of establish-
ing certainty 1s pridbitive sceme londs would be unallocated to any

e

usn giving rize to the pheneomenor of "land surplus" and "labour(
7)

- %0 degeribe the Nigerian situations

v et R 4 a3l Y
P sl ol o .
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[63]




farsher the author hag shown in his papers "Optimal Famm
Sizes Under Diffevent Tenure arrangements“(a) and "A comparison
of Communal, Freehold and Leasehold Land Tenure: A Preliminary
Study ir Ibadan and Ife, Western Nigeria"(9) the inferiority of
state allocations vig=a=-vig individual rights on land in ther
agricultural sector of the Nigerian economy. Land tenure problems
are ingtituiiocnal and state ownership compounds rather than
alleviatsg them., State intervention should be in the direction
of mederating or eliminating the institutional practice that tend
to supercede the rarket mechanism, not to ctmpound the practices
by a blanket total supercession of land markets. In this vain,
the Land Use Jecre:c is a good candidate for deletion from the
constitution to reduce or eliminate the dire economic consequences
as shown zabove,.

5¢ CHILFTATINCY AND MINISTsoIAL APPOINTMENTS

The congtituiion in section 178 (1) makes provision for &
Council of Crniefs 3a each state. Further section 140(1) (a)
provides for a Wational Council of State which as explained in
the third scheduvle part 1 section 1 (i) shall comprise "one person

from cezch gtate who shall ag respects that state be appointed

:
=

by the Council of Chiefs of the State from among themselves's
With the rotionaglization of political authority in a

republicon constitution onc woﬁld expect that chieftaincy and

other paraphernellia of traditional authority would receive

no consgtitoutional sunction. Chieftaincy was indeed a moribund

institution before the last military regime marked it out for

recosnition as a way of legitimizing thelir autbority. Thus under
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the watchful eyes of the last military regime, traditional authority -
was given recognition in a rational constitutional document. Republic—
anism recognises authority deriving from the people through the
procesges of rational sclection and not traditional legitimation,
thus-the provisions for chieftainecy in the Nigerian constitution
are inconsistent with the said republican orientation of the
constitution.(1o)

In Ansmbra Jtate alone more than 500 chiefs have been given
State recognition as a rcsult of the provision. In Imc State,
the same number have reared up their heads and attained State
recognition., There is a plan to pay salaries to these chiefs
in the Igbo States. In the ten Northerm States and five Western
States, such payments are fait accomplis Further these chiefs
with very large houscholds and retinues are wasteful in expenditure.
Bxtengive tribﬁtes are often collected from their subjects for
chieftaincy titles and annual chieftaincy festivities which in
each .: inétance congumes many thousands of nairae

Chicftaincy is indeed a duplication of rational political
authority and the costs of maintaining a parallel authority
is a duplicaticn and waste of resourcese. Chieftaincy is most
likely to lead to conspicuous consumption and the depletion of
capital in a capitul scarce economy and in consequence lowering
the Nations capacity for realising higher rates of economic growth

and developments The chieftaincy provisions in our constitution

L

are fit and proper candidates for delction so that the institution

could be aided to @ natural death .

[ .
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The President is empowered under section 135(%3)} of +the '
congtitution to appoint a Minister from ecach State of the
Federation. Sections 14(3) & (4) of the constitution also
providcd for the reflection of the Federal character and State
diversity in all Federal, Statc appointmentse

For ingtance in the centre there are 45 ministerial
appointments and i: some states ministerial (Commissioner) posts
of ag high as 20 i: number have been created. Posts are created
not to satisfy the nceds of the State but to satisfy varying
geographical areas. And given the Parkinsonian/Wagnerian law
of ever increogsing state activity there is no 1imit to the
creation of thosge postse.

Government as we know comprigscs the executive the legis—
lative and the judiciary arms, Only the legislature is a
representative branch of Government which should reflect the
various shades and divergitics of people within a given state
or Nation. The execcutive and Judiciary need not reflect
divergity since i% is very costly to so orientate the people.

It is very costly bicause in trying to make every sector of

the Government repragentative, you arz bound to elevate more
and more pcople to positions wherc they cannot perform optimally
in a given assigmnent and where their rewards are far greater

than their contribution leading to depletion of state funds in

maintaining very high rceurrent chargess
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The consequences of these provisions is that Nigeria is

the only country in the world where the executive, the legislative
and judiciary arms of government are all representative bodies and
as such are exbra large leading to unducly high costs of adminis—
trations For example Higeria a country of 90 million people and

19 states has a Federal Gov rmment of 45 ministers, the UdS. a
country of 250 miliion people and 50 staies has a Federal Govern=—
ment of 13 ministerse.

6¢ - COIICLUSIONS: Revenue should be distributed according to

population and primary school cnrolment. The equality of states
principle is the primary cause of the demand for statess As high
as b0% of the Federation Account has been split in this way giving
undue advantages tc smell states and thus fueling the demands for
more statese

The provisions for the creation of states though rigorous
and imprecise did not as was thought frustrate the demand for
statcs. The agitation is frenetic, frantic and feverish and
if left untrammelledl could gscalate into violence and pitched
battlese Yet creation of more states can only reduce our capaclty
for attaining desirable levels of economic growth and development
since our capital rosources attenuate as we maintain very high
recurrcnt charges i1 these statué. Even development can be attained
by a more judicious location of industries and collective goods
which can be more cconomically and efficiently provided for in

largcer than smaller statess
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The land Use Decree transfers land rights to the states
and Local Governments who then by means of rationing of availabl
spaces supercede the market mechanism for gale of land. It has
becen ghown that State allocation is an inferior golution to the
problems of land usage in both the agricultural and urban sectorcs
of the Nigerian Economy.

The provisions for chieftaincy institutions by giving
constitutional sanction to a moribund institution creates a
parallel traiitionzl authority to the rational republican
authoritye. This is secn as economic waste and dupliecations
Chieftaincy practices additionally lead to conspicuous consumptic
and the depletion of capital.

The provigions for the reflection of the Federal character
in all Federal appointments and State character or diversities
in all state appointments have led to the creation of & cornucopi-.
of executive pogitions in order to satisfy all geographical uni-.
Merit is supcrceded for geography in all appointments and as shc
this is inufficient and very costlye The legislature which is
a valid arm of Gov:rmment has taken care of gocial diversities

and Federal charactcrs The execcutive and judiciary arms of Governm-

are not reprosentative bodiesg any where in the world except Nigerin

It is hoped that with time and -soonest if possible these provisions

would give way for wore rational provisions through the instrumen-
tality of constitutional amendments since the fundamental and
orgenic law is subject to such changes as mecdes of accommodation

to changing circumstances of states.
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